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It sounds so odious to call woman a prostitute, as it is a term used only withthe intent of judging the character and
adding insult on the other hand.A sexworker is a provider of commercial sexual services. Although, the
term ‘prostitution’ and sex work are synonym, it is the hair-line difference thatmatters the most. According to Merriam
Webster, the term ‘prostitution’ is the actor practice of engaging in promiscuous sexual inter course with strangers for
money but sex worker is a wide termencircling glamourmodels, web-cam workers, tele-sex operators, pornstars,
strippers, sensual masseuse and burlesquedancersetc.

With this, one can effortlessly understand that sex work refers to thosepeople who have voluntarily givenassent to join
the sex industry without any force where as prostitutionisatermusedtohighlighttheeviloftraffickinganditis
mostlytheoutcome offorcedsexualexploitation.

INDIANCONTEXT-HISTORY ANDRELIGION

Sex work or commercial sex work is one of the oldest and unorganizedprofessions in the world. Talking about Indian
context, ‘Women and SocietyinAncientIndia 'writtenbyMs.SukumariBhattacharji,whotriedtoemphasize the fact that Rig
Vedic society was functioning around femaleslavery and has explained the genesis of sex work in Rig Vedic
period.Considering the Indian mythology, celestialdemigods i.e., Rambha, Menakaand Urvashi were the firsts to
mention. They were considered as pleasuregivers for divinities in the court of Lord Indra. Further during the rule
ofAryas, as a symbol of friendship, maidens were presented to the victors byKings. It is also relevant to mention that
Kautilya’s book ‘Arthashastra’,containsrulesforsexworkersandtheiractions.

The medieval period gave great importance to women and wine. The Muslimrulers, except Aurangzeb, recognized sex
work as a profession, which wasflourishedin imperialbenefaction. Afterthedecline ofMughal rule, thecondition
worsened and the women were forced to leave the royal palace inquest of jobs, regrettably, society did not have any job
to offer them. Duringthe British regime, these conditions were still in persistence and because ofthe absence of any
concrete laws and regulations, sex work boomed as acommercialworkonalargerscale.

Further, with the dawn of religious sex workers/prostitutes in the late 18"century,Devadasies came into being, who
were the women married to thelocaltemples.Thisdevadasisystemisstillbeingpracticedinmanyplacesof India. They are
known by different names viz., Basvi in Bijapur district ofKarnataka, Bhavin in Goa, Jogin in Andhra Pradesh,
Thevardiyar in TamilNadu, Aradhini, Jogatin and Murali in Maharashtra, Ganika in Orissa, Nati inAssam, etc.
Bhanchara and Bedia caste peoples of Madhya Pradesh continueto practice this tradition of giving girls to the Gods and
goddesses at thetemples.

Currently, poverty,together withculture has greatly influenced sex-workand drives this industry. Primarily,
underprivileged and uneducated peopleare being targeted in this trade. Under the Indian laws for the time being
inplace, activities such as soliciting in public, running brothels are prohibited,the red-light areas in the most important
areas are fostering brothels andover a period of time, those places have established to be one of the mosthappening
cities in India. Asia’s largest red light areas are situated in India,they are: a)Kamathipura in Mumbai; b)Bowbazar,
Sonagachi in  Kolkata;c)GarstinBastionRoadinNewDelhi;d)MeerganjinAllahabad;e)BudhawarPeth  in  Pune;
f)Chaturbhujsthan in Muzaffarpur andg)TilawalainJaipur.

Approximately 75% of the sex workers are uneducated and around 90%
ofthemdonothaveanyspecialskillsthatwouldhelptheminsecuringalternate employment. Inadequacy of income is a
noteworthy reason forwomen to enter into this trade. Daughters become the sole breadwinners
ofsuchfamiliessincetheallureofquickmoneydrivestheeconomicallybackward families to opt the trade. No western
philosopherunderstands asto why Indian families and women pick sex work as their chief profession
inthefaceofculturalethicsandvalues.
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The proliferation of technology in the recent past has also been anotherreason for impactingupon the lifestyle and
attitude of sex workers. Mobilephonesaidedwithhighspeedinternethavebecomeakeysourceformany young people who
wish to take pleasure in lavishness of the World WideWeb. They have also been instrumental in setting the modus
operandi of thecurrentfleshtrade whichisextremely diversefromwhatweperceive.

INTERNATIONAL BILL OF HUMAN RIGHTS(UNIVERSALDECLARATIONOFHUMANRIGHTYS)
Article23—(1)Everyonehastherighttowork,tofreechoiceofemployment, to just and favorable conditions of work and to
protectionagainstemployment.

( 2 ) Everyone,withoutanydiscrimination,hastherighttoequalpayforequalwork.

Article 24 - Everyone has the right to rest and leisure, including
reasonablelimitationofworkinghoursandperiodicholidayswithpay.

LAWSCURRENTLYIN FORCE

The laws in relation to sex work are entailed in Constitution of India, Thelndian Penal Code, 1860 and the Immoral
Traffic (Prevention) Act, 1956. AtthenationallevelourSupremalexi.e.theConstitutionofIndiahasrecognized the right to
freedom from forced labour and trafficking as afundamental right. Under Article 23(1) "Traffic in human beings
andbegarandothersimilarformsofforcedlabourareprohibitedandanycontravention of this provision shall be an offence
punishable in accordancewith law." Besides Article 23 there are other important provisions of theConstitution of India
which are relevant for the purpose of this research onhuman trafficking. Theseinclude:

a. Articlel4 provides forequalityingeneral.
b. Article 15(1) prohibits discrimination on the grounds of religiousrace, caste,sex orplace ofbirth,orof anyof them.

C. Article 15 (3) provides for special protective discrimination in favorof women and child relieving them from the
moribund of formalequality. It states that, nothing in this article shall prevent the statefrommakinganylawfor
theprotectionofwomenandchildren

d. Article 16 (1) covers equality of opportunity in matters of publicemployment.
€. Article21providesrighttolifeandpersonallibertyto allcitizens.
f. Article24prohibitsemploymentofchildreninanyhazardousemploymentorinanyfactoryor mineunsuitedto theirage.

g. Article 38 (1) enjoins the State to secure and protect as effectivelyas it may a social order in which justice - social,
economic andpoliticalshallinformalltheinstitutionsofnationallife.Itemphasizes on the necessity of providing
opportunities to enhanceequality.

h. Article 39 (d) the State should direct its policy towards
securing,amongotherthings,arighttoadequatemeansoflivelihoodformen and women equally and equal pay for equal
work their age orstrength.

i. Article39(f)providesthatthechildrenshouldbegivenopportunities and facilities to develop in a healthy manner
andconditionsoffreedomanddignityofexistence.

Article42protectsagainstinhumaneworkingconditions.

jl
K. Article 45 makes provision for free and compulsory education forchildren, which is now well settled as a
fundamental right to thechildren.

l. Article46directstheStatetopromotetheeducationalandeconomicinterestofwomenandweakersectionsofthesocietyand
irectsthestatetoprotectthemfromsocialinjusticeandallformsofexploitation.

IMMORALTRAFFIC(PREVENTION)ACT,1956

The main Act that deals with the subject matter is the Immoral Traffic(Prevention) Act, 1956. According to the
provisions of this Act, pimping andother activities are prohibited but it does not prohibit prostitution per se.Under this
Act, offences are discussed under Section 3 to 9, which are asunder:

a. Section 3 — Punishment for keeping a brothel and allowing to usepremisesforthispurpose
b. Section4—Punishmentforlivingontheearningsoftheprostitution

C. Section5—Offencesinprocuring,inducingortakingpersonsforthesakeofprostitution

d. Section6— Detainingapersonwhereprostitution iscarriedon
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€. Section7-Offencespertainingtoprostitutionintheenvironsonpublicplaces
f. Section8—Seducingor solicitingforthepurposeofprostitution
g. Section9—Seductionofapersonincustody

JUDICIALINTERPRETATION

In an important ruling of Gujarat High Court, it was held by Justice JBPardiwalainin the matter of VinodVijay that : “4
customer at a brothel could besaid to receive the victim. I see no good reason why the customer should
bekeptoutofSection3700fIndianPenalCode, 1860 .

InGauravJainvUnionofIndia(1997)itwasheldbyJusticeK.Ramaswamy “thatthereareconstitutionalprovisionslikearticle2
3and also statutes like the immoral traffic prevention Act 1956 in order to preventprostitution. The state governments
have to take proper action to irradicateprostitution and also to rehabilitate the womenand children who fall
intosuchtraps.This judgment would do justice to these children as they would not bedeprived of their basic rights like
the right to education, health, and mostimportantly,theirrighttolifewith dignity”.
OnDecember2009,benchofHon’bleJusticeShriDalveerBhandariandShri

A K. Patnaik said to Solicitor General of India Gopal Subramaniam “When yousay it is the world’s oldest profession
and when you are not able to curb it bylaws, why don’t you legalize it? You can then monitor the trade,
rehabilitateandprovide medical aidtothoseinvolvedinthe trade”.

TheHon’bleSupremeCourtinthesecondquarterof201 I soughtsuggestionsonformulatingconditionstofacilitatesexworkerst
opracticethe trade with dignity. A bench presided over by Justice MarkandeyKatju,which spoke about rehabilitation of
sex workers and that right to live withdignity is a constitutional right. The bench constituted a panel headed bySenior
Counsel Pradip Ghosh, Jayant Bhushan etc. and NGOs like Usha Multi-purpose Co-operative Society, Durbar
MahilaSamanwaya Committee etc. tolookintotheproblemsfacedbysexworkersinordertoprotecttheirfundamentalright.
JusticeKatjuobservedthat “Societymusthavesympathytowardssexworkers and must not look down upon them. They are
also entitled to a lifeofdignityinviewofArticle2 loftheConstitution "JusticeKatjualsoreferred to SahirLudhianvi’spoem
“JinhenaazhaiHind parwhokahan "wherearethosewhoare proudofindiawhichdepictstheplightofsexworkers.

ThebenchofAllahabadHighCourtconsisting of JusticeAdityaNathMittal,inthe matter of Shushil v/s. State of Uttar
Pradesh, Criminal Appeal no.422 and 425 of 1994 dated 13.05.2016, observed that, even if a
prostitutelodgesareportofrapeandherevidenceinspiresconfidence,thenthereisno rule of law that the statement of the
prostitute cannot be believed. “TheCourt held that, even a prostitute has fundamental as well as moral andsocial rights
and is at liberty to permit, or not permit, a person for sexualintercourse; nobody can commit sexual intercourse even
with a prostituteunder threatorcompulsion.”

Moreover, the above dicta of the Allahabad High Court, seems to havegarnered the colour and substance from the
following ratio of the SupremeCourt, State of Maharashtra v/s. Madhukar Narayan Mardikar,
AIR1991SC207,ApexCourtstatedasfollows:

“...even a woman of easy virtue is entitled to privacy and no one caninvade her privacy as and when he likes. So also,
it is not open to anyand every person to violate her person as and when he wishes. She isentitled to protect her person
if there is an attempt to violate it againsther wish. She is equally entitled to the protection of law. Therefore,merely
because she is a woman of easy virtue, her evidence cannot bethrownoverboard.”
Fromthis,onecaneasilyunderstandthebenefitsof legalizingsex work:

a. Itwillcurbsextrafficking

b. Itwillcontrolthesexindustry

C. Itwilldecreaseclandestineandillegal trade

d. Itwillprotect the womenastheywillhaveexclusiverights

€. Itwillpromotewomen’shealthsincetheywillhaveaccesstomedical facilities,etc

InKajalMukeshSinghAndOrsvsTheStateOfMaharashtra(2020)JusticeP.K Chavanthatwhileinterpretingthe Actheldthatsex
-workwasafundamental right under Article 19(1)(g) of the Constitution. The High Courtobserved that the ITPA did not
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criminalize ‘prostitution’ per se. It made acategorical distinction between sexual exploitation and voluntary sex-
workand held that the three women had a right to vocation under Article 19(1)(g)of the Constitution. It also held that
women have the right to travel andreside anywhere under Article 19(1)(d) of the Constitution and the Sessionsjudge
was incorrect in remanding them against their will. This part of
thejudgementisprogressive,buttheHCthendoublebackedonitsowninterpretation when it held that the criminal provisions
under sections 3-9 oftheITPAarereasonablerestrictionsunderArticle19(6)oftheConstitution.

By considering such dimensions and analyzing the socio-economic factors, itmay be concludedthat, decriminalization
of prostitution is necessary. Arights based advancement is preferable, which guarantees citizenship,
votingrights,safeworkingconditions,accesstomedicalfacilitiesandrightnottobe harassed, humiliated and exploited. Sex
work should be regarded aslegitimate work and sex workers must be allowed to enjoy the human rightsand labour
rights just like their compatriots. The only good that can be doneto support the prostitutes from their situation of
catastrophe is to recognizethem as human beings not only of ‘flesh® but also in terms of
emotions;rights;privilegesandliberties;andtomakethemrealizethattheConstitution of India shields, protects and
embraces them, as it does to allothercitizensofthecountry.
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